Dickinson Law Review by unknown
Volume 118 
Issue 2 Dickinson Law Review - Volume 118, 
2013-2014 
10-1-2013 
Dickinson Law Review 
Follow this and additional works at: https://ideas.dickinsonlaw.psu.edu/dlra 
Recommended Citation 
Dickinson Law Review, 118 DICK. L. REV. (2013). 
Available at: https://ideas.dickinsonlaw.psu.edu/dlra/vol118/iss2/1 
This Front Matter is brought to you for free and open access by the Law Reviews at Dickinson Law IDEAS. It has 
been accepted for inclusion in Dickinson Law Review by an authorized editor of Dickinson Law IDEAS. For more 
information, please contact lja10@psu.edu. 
PENN STATE LAW REVEEW
Published Since 1897




Measuring Bench Presence: Federal
District Judges in the
Courtroom, 2008-2012 ...................... Jordan M. Singer 243
and Hon. William G. Young
Lost in Translation: Law, Economics, and
Subjective Standards of Care
in Negligence Law ........................ Charles R. Korsmo 285
Re-Assembling Osiris: Rule 23, the Black
Farmers Case, and Reparations ....... Kindaka Jamal Sanders 339
Off the Board: NCAA v. Christie Challenges
Congress to "Move the Line" on
the Professional and Amateur
Sports Protection Act ................ Dylan Oliver Malagrino 375
COMMENTS
"There's No Wrong Way to Make a Family":
Surrogacy Law and Pennsylvania's
Need for Legislative Intervention ........ SaraAnn C. Bennett 407
Shhh ... Secret Arbitration in Process:
The Unconstitutionality of Delaware's
Chancery Arbitrations ...................... Matthew R. Koch 437
Medicaid Estate Recovery: To Expand, or
Not to Expand, That Is the Question ...... Katie L. Summers 465

Penn State Law Review, formerly published as
The Forum, 1897-1908, and as the Dickinson Law Review, 1908-2003
THE DICKINSON SCHOOL OF LAW
OF THE PENNSYLVANIA STATE UNIVERSITY
The Penn State Law Review seeks to publish materials representing meritorious viewpoints
on legal issues of local, state, and national concern. The editors encourage comments on and
criticism of the Law Review. Views expressed are those of the authors and do not necessarily
reflect the policies or opinions of the Penn State Law Review, its editorial board and mem-
bers, or The Dickinson School of Law of The Pennsylvania State University.
The Penn State Law Review invites the submission of unsolicited manuscripts for future
publication in the Law Review. As a matter of policy, the Penn State Law Review encourages
the use of gender neutral language in legal scholarship. Regretfully, manuscripts cannot be
returned unless a self-addressed, postage-paid envelope is enclosed.
Citations substantially conform with A Uniform System of Citation (19th ed. 2010), copyright
by the Columbia, Harvard and University of Pennsylvania Law Reviews and the Yale Law
Journal.
Known Office of Publication: Penn State Law Review,
333 West South Street, Carlisle, Pa. 17013
E-mail: EIC@pennstatelawreview.org Web Site: www.pennstatelawreview.org
PERIODICALS POSTAGE PAID AT CARLISLE, PENNSYLVANIA AND AT ADDITIONAL MAILING
OFFICES. POSTMASTER: Send address changes to the Penn State Law Review, 333 West
South Street, Carlisle, PA 17013. U.S.P.S. Publication No. 929760. ISSN: 1545-787.
Published quarterly since January 1897. Subscription price is $35.00 per annum. Address all
subscription and business inquiries and changes of address to Penn State Law Review, 333
West South Street, Carlisle, PA 17013, (717) 240-5230. For back issues, inquire of William S.
Hein & Co.. Inc., 1285 Main Street, Buffalo, N.Y. 14209. Unless notice to the contrary is
received at the editorial office, it is assumed a renewal of subscription to the Law Review is
desired.
Non-Discrimination Policy Statement
This publication is available in alternative media on request.
The Pennsylvania State University is committed to the policy that all persons shall have equal
access to programs, facilities, admission, and employment without regard to personal characteristics
not related to ability, performance, or qualifications as determined by University policy or by state
or federal authorities. It is the policy of the University to maintain an academic and work environ-
ment free of discrimination, including harassment. The Pennsylvania State University prohibits
discrimination and harassment against any person because of age, ancestry, color, disability or
handicap, national origin, race, religious creed, sex, sexual orientation, gender identity, or veteran
status. Discrimination or harassment against faculty, staff, or students will not be tolerated at The
Pennsylvania State University. Direct all inquiries regarding the nondiscrimination policy to the
Affirmative Action Director, The Pennsylvania State University, 328 Boucke Building, University
Park, PA 16802-5901: Tel 814-865-4700/V, 814-863-1150/TTY. U.Ed.DSL 10-08
COPYRIGHT ©D 2013 BY THE DICKINSON SCHOOL OF LAW
OF THE PENNSYLVANIA STATE UNIVERSITY, CARLISLE, PA 17013.
ALL RIGHTS RESERVED
MEMBER, NATIONAL CONFERENCE OF LAW REVIEWS
NITEDS T/ITES Statement of Ownership, Management, and Circulation
POSTAL SERVICEa (All Periodicals Publications Except Requester Publications)
. Puta. So
Penn State Law Review 929-780 q09l19/011
4.1asS -Fre.e 0. Hmtaatdo PIa no~aay An00 sOna 1 00t
Quarterly: Summer, Fall, Winter, Spring 4 $35.00
t. tonp t,00 M ane . 0 d , Ooaela 0 PvoSOOSO(W (S lanaeO W.00 ft. Vnrale0 mt ZWoo
5
) Cema,[P-lrRollv A. Parh
The DickinSonl School of Law of the Pennsylvania State University DIglamn9Sode.0oa)
Lewis Katz Hall, 333 W South St, Carlisle (Cumberland Co), PA 17013 717-240-5247
8, Complte 0.l010Mar5s0 of oedqcerler or 0.n0111 00.51.0 OfficeolfpuOUster (N01ctlteO
The Dickinson School of Law of the Pennsyvlania State Univerelty
Lewis Kate Hal1, 333 W South St, Carlisle (Condrland Co), PA 17013-2899
Polowe~d on99OISMC 00fea aw8 Man a Et~ndibd
The Dickinson School of Law of the Pennsylvania State University
Lewis Katz Hall, 333 W South St, Carlisle, PA 17013-2899
Edlr (Name noomnle ma0g ad*eas, Courtney S. Bedell
The Dickinson School of Law of the Pennsylvania State University
Lewis Katz Hall, 333 W Sooth St, Carlisle, PA 17013-2899
AM(ogI0n0EdafH teadOnerMa,"I*WtVrdd Brittany J. Moooorakia
The Dickinson School of Law of the Pennsylvania State University
Lewis Kato Hall, 333 W South St, Carlisle PA 17013-2899
0.0- ra(Do kemWlank. Hine paOIzal Isoe~*#b&epra m RmM O. e heneepm *n Odtho Ooboowokeom faaaYr1oAla
neahd da a Wmaisa. 00 nfpwn,", p105 ft flee.1 afolks olc e nb - V V.
Ful.-. iCoamaleMs Addmas
The Dickinson School of w nf the Lewis Katz Hall, 333 W South St
Pennsylvanie State University Carlisle, PA l7013-2899
11. Kbown BOol, MRpaa., and Oer Saly Ha ld or Holrs Pontoer Mos of Total ont of Fo(.l mrkamg ae ar
Dinse, ecalls. If 000s. 0CR bo 
C1 i o
F.r1 Nam a.C MaIS Add.
i2 .T , Sralu (or 0omnby 0a W 0ana00m00 athoed t mall M t1ot ne) (Chtmnan)
The anion.. tooer a noororl lalom aoM Oi aoellen Wo 5 ae ann ars 0 federal 00,0 en WPP-,
R H. No Changed Dring P0(ln0 12 Monlm.
o Hae GCa DOung Pronedlg f2tMorilr lfrubaOsh earJ, aa pmnoCOOONngeCh tofatser,
03 Fl~ftmden Ta 14.100 hal DKI orteVISar Dal O o
Penn State Law Review March 2013
r ERt a nd a. C-of Cnla .o A.sae N, C. le 0 No.Cop ao S ing
i
a
laoh I.."0 Munln Ies Publishsd
Preceding 12 Mon0s Neaoltto Filing Date
a. Flea H0ne at CopleSl II 0000 rt 521 561
On1 a In 4Dc-00 PaWd lilubW"a Staed an P5 Fen 3541 ude paid 
oaoMasoeornon a domsr Oletion e P1e0 d D na, .Pb01)  314 310
00000 p110 5D5910000 105e 5,1 Hoa 04001 Sales Thto , 01e8011 0r0005.m
ha (r) Sal Vden.or, Conrr Sals. and O Pa ds Onai 0tt110 USPS- 32 33
(4 Paid DU n0 On n c s C of Id&l T00-4h UnD UP( (1g.. F-sS•
.Tfa F adl o (Sum f d00 (It (2). 1.and (q 346 343
D rMlu o (2) F oorld ftelnCoOu yClelOlCPed $PF~ m 0(ay Maet
D•n n 3) Fie /n a e Copin M e Olr (C sTNU "US
(4) 1l H Sole DlaOIS i le ldeO(Ctta oa senr 17 157





TO 0010 01500 001 15157 e 1005
463 500
h. TotalI(Snot o 513 550
Il(ofo~sO~lruesfod 74.73% 68.6%
I7. PrOnchIyo alSlaoa~l o 050.athr
00 pt~aaRagtta~o~e~S a~oSO t  satroPR 0015 oa . 000 0 pwoolon
ins 1, ~ afd~oto
ps Feen, 3526O 201
umbI Ine0(011 "0100 Sorltrser). r sOsldoclt Mslar s r~cnoStat.se nll~g~lsl~
I






























JOHN J. HALL JR.
JEFFREY ESCH MCCOMBIE

































THE DICKINSON SCHOOL OF LAW
THE PENNSYLVANIA STATE UNIVERSITY
ADMINISTRATION
James W. Houck, Interim Dean and Distinguished Scholar in Residence
Gary S. Gildin, Senior Associate Dean for Academic Affairs, Honorable G. Thomas and Anne
G. Miller Chair in Advocacy, Director of the Center for Public Interest Law and
Advocacy and Professor of Law
Marie T. Reilly, Senior Associate Dean for Academic Affairs and Professor of Law
Carla D. Pratt, Associate Dean for Academic Affairs, Nancy J. LaMont Faculty Scholar and
Professor of Law
Tiyanjana Maluwa, Associate Dean for International Affairs, Director of the Penn State
School of International Affairs and H. Laddie Montague Chair in Law and Professor of
Law
Steven D. Hinckley, Associate Dean for Library and Information Services, Director of the
Law Libraries and Professor of Law
Karen Bysiewicz, Associate Dean for Graduate and International Programs and Professor of
International Practice Skills
Amanda DiPolvere, Assistant Dean for Admissions and Financial Aid
Keith Elkin, Assistant Dean for Student Services
Cheryl Gallagher, Assistant Dean for Academic Affairs
P. Matthew Gardner, Assistant Dean for Technology Policies
Amy C. Gaudion, Assistant Dean for Academic Affairs, Associate Director of the Penn State
School of International Affairs and Visiting Assistant Professor of Law
Neil Sirota, Assistant Dean for Career Planning and Development
FACULTY
Clark D. Asay, B.A., M.Phil., J.D., Visiting Assistant Professor of Law
Larry Cati Backer, B.A., M.P.P., J.D., W. Richard and Mary Eshelman Faculty Scholar and
Professor of Law
William B. Barker, B.A., J.D., Professor of Law
David H. Blankfein-Tabachnik, B.A., M.A., Ph.D., M.S.L., Visiting Assistant Professor of
Law
Stanley M. Brand, B.A., J.D., Distinguished Fellow in Law and Government
Jan M. Broekman, M.Soc.Sc., Ph.D., Distinguished Visiting Professor of Law
Barbara J. Brunner, B.A., J.D., M.A., Ph.D., Professor of Legal Writing
Hon. Samuel L. Bufford, B.A., Ph.D., J.D., Distinguished Scholar in Residence
William E. Butler, B.A., J.D., LL.D., LL.M., M.A., Ph.D., John Edward Fowler Distinguished
Professor of Law
Karen Bysiewicz, B.A., J.D., Associate Dean for Graduate and International Programs and
Professor of International Practice Skills
Thomas E. Carbonneau, A.B., B.A., M.A., J.D., M.A., LL.M., J.S.D., Director of the Institute
of Arbitration Law and Practice and Samuel P. Orlando Distinguished Professor of Law
Seth Chertok, B.A., J.D., Visiting Assistant Professor of Law
Nicole R. Chong, B.S., J.D., Director and Professor of Legal Writing
Jamison E. Colburn, B.A., J.D., LL.M., J.S.D., Joseph H. Goldstein Faculty Scholar and
Professor of Law
Lance Cole, B.S., J.D., Director of the Center for Government Law and Public Policy Studies
and Professor of Law
Katherene E. Holtzinger Conner, B.S., J.D., Externship Program Coordinator and Assistant
Professor of Legal Writing
Katrice Bridges Copeland, B.S., J.D., Associate Professor of Law
Jill C. Engle, B.A., J.D., Director of the Family Law Clinic and Associate Professor of Clinical
Law
Jeffrey M. Erickson, B.S., J.D., Director of the International Sustainable Development
Projects Clinic and Clinic Supervising Attorney
Susan Beth Farmer, B.A., J.D., McQuaide Blasko Faculty Scholar and Professor of Law
David C. Flatto, B.A., J.D., Ph.D., Associate Professor of Law
Michael L. Foreman, B.A., J.D., Director of the Civil Rights Appellate Clinic and Clinical
Professor
William F. Fox, B.A., J.D., LL.M., Distinguished Scholar in Residence
Amy C. Gaudion, B.A., J.D., Assistant Dean for Academic Affairs, Associate Director of the
Penn State School of International Affairs and Visiting Assistant Professor of Law
Gary S. Gildin, B.A., J.D., Senior Associate Dean for Academic Affairs, Honorable G.
Thomas and Anne G. Miller Chair in Advocacy, Director of the Center for Public Interest
Law and Advocacy and Professor of Law
Dermot Groome, B.A., J.D., Distinguished Fellow in International Criminal Justice
James W. Houck, B.A., J.D., LL.M., Distinguished Scholar in Residence
Lucy Johnston-Walsh, B.S., J.D., M.S.W., Director of the Children's Advocacy Clinic and
Clinical Professor
Eileen M. Kane, B.A., J.D., Ph.D., Professor of Law
David H. Kaye, B.S., M.A., J.D., Weiss Family Faculty Scholar and Distinguished Professor of
Law
Kit Kinports, A.B., J.D., Polisher Family Distinguished Faculty Scholar and Professor of Law
Julia Y. Lee, B.A., J.D., Assistant Professor of Law
John E. Lopatka, B.A., J.D., LL.M., A. Robert Noll Distinguished Professor of Law
Tiyanjana Maluwa, LL.M., LL.M., Ph.D., Associate Dean for International Affairs, Director
of the Penn State School of International Affairs and H. Laddie Montague Chair in Law
Michael J.Z. Mannheimer, B.A., J.D., Visiting Professor of Law
Camille C. Marion, B.A., J.D., Professor of Legal Writing
Jud. C. Mathews, A.B., J.D., Ph.D., Assistant Professor of Law
Michael A. Mogill, B.A., J.D., LL.M., Professor of Law
Adam 1. Muchmore, B.A., J.D., Assistant Professor of Law
Katherine C. Pearson, B.A., J.D., Professor of Law
Ross H. Pifer, B.S., J.D., LL.M., Director of the Agricultural Law Resource & Reference
Center, Director of the Rural Economic Development Clinic and Clinical Professor
Thomas M. Place, B.A., J.D., Professor of Law
Mary Kaye Polacheck, B.S., B.A., J.D., M.A., Writing Specialist
Carla D. Pratt, B.A., J.D., Associate Dean for Academic Affairs, Nancy J. LaMont Faculty
Scholar and Professor of Law
James M. Puckett, B.A., J.D., LL.M., Assistant Professor of Law
Dara Purvis, B.A., M.Phil., J.D., Assistant Professor of Law
Marie T. Reilly, B.A., J.D., Senior Associate Dean for Academic Affairs and Professor of
Law
Megan M. Riesmeyer, B.A., J.D., Clinic Supervising Attorney
Randall Robinson, B.A., J.D., Distinguished Scholar in Residence
Catherine A. Rogers, B.A., J.D., LL.M., Paul and Marjorie Price Faculty Scholar and
Professor of Law
Victor C. Romero, B.A., J.D., Maureen B. Cavanaugh Distinguished Faculty Scholar and
Professor of Law
Stephen F. Ross, A.B., J.D., Lewis H. Vovakis Distinguished Faculty Scholar, Director of the
Penn State Institute for Sports Law, Policy and Research and Professor of Law
Geoffrey R. Scott, B.A., J.D., LL.M., Director of the Arts, Sports and Entertainment Law
Clinic and Professor of Law
Philip A. Sechler, B.S., J.D., Distinguished Visitor from Practice
Joseph A. Sestak, B.S., M.P.A., Ph.D., 2013-2014 General Omar N. Bradley Chair in Strategic
Leadership
Anna M. Sewell, B.A., J.D., Visiting Assistant Professor of Legal Writing
Caroline Sheldon, LL.M., Director of Graduate and International Programs
Laurel S. Terry, B.A., J.D., Harvey A. Feldman Distinguished Faculty Scholar and Professor
of Law
Samuel C. Thompson Jr., B.S., M.A., J.D., LL.M., Director of the Center for the Study of
Mergers & Acquisitions, Arthur Weiss Distinguished Faculty Scholar and Professor of
Law
P. Takis Tridimas, LL.B., Ph.D., LL.M., Nancy A. Patterson Distinguished Faculty Scholar
and Professor of Law
Marco Ventoruzzo, Laurea degree, J.D., LL.M., Ph.D., Arthur L. and Sandra S. Piccone
Faculty Scholar and Professor of Law
Michele R. Vollmer, B.A., J.D., Associate Professor of Legal Writing
Shoba Sivaprasad Wadhia, B.A., J.D., Samuel Weiss Faculty Scholar, Director of the Center
for Immigrants' Rights and Clinical Professor
Nancy A. Welsh, B.A., J.D., William Trickett Faculty Scholar and Professor of Law
LIBRARY FACULTY
Laura Ax-Fultz, B.A., M.S.L.S., J.D., Assistant Law Librarian for Access Services and
Reference
Lauren Gluckman, B.A., M.L.S., Assistant Law Librarian for Reference
Steven D. Hinckley, B.S., M.S.L.S., J.D., Associate Dean for Library and Information
Services, Director of the Law Libraries and Professor of Law
Kimberli A. Morris, B.A., M.L.S., J.D., Assistant Director of the Law Libraries and Assistant
Law Librarian for Reference
Richard 0. Paone, B.A., M.S., J.D., Assistant Law Librarian for Cataloging
Gail A. Partin, B.S., M.S.L.S., J.D., Associate Director of the Law Libraries and Law
Librarian
Mark W. Podvia, A.B., M.S.L.S., M.A., J.D., Associate Law Librarian for Reference and
Archivist
Judy L. Swarthout, B.A., M.S., M.L.S., J.D, Associate Law Librarian for Collection
Management and Reference
EMERITI FACULTY
Louis F. Del Duca, A.B., J.D., Dott. Di Giur., Professor of Law Emeritus
Harvey Feldman, B.A., J.D., LL.M., Professor of Law Emeritus
James R. Fox, B.A., M.S., J.D., Professor of Law Emeritus
Christine H. Kellett, B.A., J.D., Professor of Law Emerita
Leslie M. MacRae, B.A., J.D., LL.M., LL.M., Professor of Law Emeritus
Robert E. Rains, B.A., J.D., Professor of Law Emeritus
Jane Rigler, B.A., J.D., LL.M., Professor of Law Emerita
ADJUNCT FACULTY
Paul Adams, A.B., J.D., LL.M.
David C. Cleaver, B.A., J.D.
Kathleen W. Collins, B.A., J.D.
Hon. Christopher Conner, B.A., J.D.
Grace E. D'Alo, B.S., J.D.
Lara B. Fowler, A.B., J.D.
Jack Gallagher, B.D., J.D.
Hon. Kim R. Gibson, B.S., J.D.
Hubert X. Gilroy, B.S., J.D.
Carlesha Green Halkias, B.S., J.D.
Hon. Kevin Hess, A.B., J.D.
Timothy A. Hoy, B.A., J.D.
Stephanie Jirard, A.B., J.D.
Hon. John E. Jones Ill, B.A., J.D.
Hon. Bernard A. Labuskes Jr., B.A., J.D.
Teresa Lazo, A.B., J.D.
Hon. Richard A. Lewis, B.A., J.D.
Lowell Mandelblatt, B.S.
Donald Marritz, B.A., J.D.
Casey McClain, B.A., J.D.
Julia M. Metzger, A.B., J.D.
Jane Muller-Peterson, B.A., M.A., JD.
Mark J. Palchick, B.A., M.A., J.D.
Lloyd R. Persun, B.A., J.D.
Samantha J. Prince, B.S., J.D., LL.M.
Richard G. Settgast, B.S., J.D.
Steve D. Shadowen, B.A., J.D.
Theresa B. Shea, B.S., J.D.
Hon. D. Brooks Smith, B.A., J.D.
Mark Allen Smith, B.B.A., J.D., LL.M.
Vicky Ann Trimmer, B.S., J.D.
Hon. Thomas I. Vanaskie, B.A., J.D.
Jennifer Philpott Wilson, B.A., J.D.
Timothy J. Woolford, B.A., J.D.

